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QUESTIONS PRESENTED 
I 
When the affidavit submitted in support of an application 
for a search werrant and the search warrant itself both specifically 
relate to the entire premises occupied by two named individuals, is 
it not error to construe the search warrant 2s applying to the room of 


2 third individual about whoo the police had no knowledge and hence 


could not have had any probable cause to search said third party's room? 


II 
Where 2 person is confronted with the immediate probability of 
an unlawful search and therefore is forced to throw incriminating material 


out of his window is it not error to admit that material into evidence 


against him? 
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JURISDICTIONAL STATEMENT 


e 28, 


The jurisdiction of this Court is invoked under Titl 


U. S$. Code, Section 1291, and Rule 37, Federal Rules of Criminal 


Procedure. 


STATEMENT OF THE CASE 


In Criminal Action No. 1117-63, Welter J. Welch was 


| 
charged with two violations of the Federal Narcotic Laws, The case 


| 
came on for trial on January 16, 1964, anc on the same date the Jury 
returned a verdict of guilty on both counts of the indictment which 


charged the appellant with possession of narcotics; facilitation of 


concealment and sale of narcotic drugs, knowing same to have been 


| 
imported contrary to law. Subsequently, on February 20, 1964, the 
appellant was sentenced to concurrent prison terms of one td three 


years on count one and five years on count two. It is from this 
verdict and judgment that appellant appeals. | 
For the purposes of this appeal, the relevant facts are as 
follows: 
On October 8, 1963, at about 7:20 A. M., officers 


local Narcotics Squad conducted a search of the premises located at 
604 R Street, N. W., Washington, D. C. The search wrrant refers to 
| 
“the premises known as 604 R Street, N. W., Washington, D. C., entire 


premises occupied by Portia Owens and Theodore H. Miller". | The Affidavit 


in support of an application for the search warrant 2lso speaks of the 


| 
“entire premises occupied by Portia Owens and Theodore H. Miller", No 


where in either the warrant or the Affidavit is there mention of the 


appellant, and, indecd, it is conceded by the Government that they did 


not even know of the appellant's existence, or of the fact that he had 
rented and was occupying en apartment in the building at 604 R Street, 
N. W., Washington, D. C. (TR. pp. 13). 

Officer Robert Bush after entering the front door went 
immediately to the second floor and observed the appellant walking 
away from the window of his room. Officer Bush entered appellant's room 
and told the appellent that he wes a police officer and further stated 
thet he had e search werrant (Tr. pp. 18). He did not ask the appellant's 
permission to enter the room. He then told the appellant to sit down 
on the bed. Officer Bush then asked the appellent his name end inquired 
whether he use? narcotic drugs. He then searched the appellant's coct 


which was hanging ‘on 2 door. Officer Bush testified on January 15, 1964, 


during the hearing of appellant's Motion to suppress the evidence, 


that if the appellant had gotten up off the bed and attempted to Leave 
the room he would have stopped him (Tr. pp. 27). 

Officer Edgar Seibert then arrived in the room and told the 
appellant that he had observed him throw a cellophane bag containing 
capsules with white powder from his window. Officer Seibert advised the 
appellant that he wes under arrest under the Harrison Narcotic Act. 

A pre-trial motion to suppress the evidence was made in Court 
on January 15, 1964, on the grounds that: 

1. Where a particular dwelling turns out to be a multi- 


dwelling it is required that the search warrant particularly describe 


the premises to be searched, which was not done in this case |(Tr. pp. 53). 
2, That the search warrant was invalid as to the premises 
of the appellant beceuse it was not issued on probeble cause '(Tr. pp. 56). 


3. That the search and seizure was unlawful in that Title 18, 


Section 3109, was not complied with (Tr. pp. 25, 27). 


4. That there was no probable cause for the arrest of the 


appellant which would support a lawful search (Tr. pp. 58, 59). 


5. That the search wes unlawful because it preceded the 
| 


arrest (Tr. pp. 62). 
| 


| 
The motion was erroneously denied, the trial commenced on 
January 16, 1964, and the appellant was convicted on both cqunts of 


the indictment as previously stated due to the improper use 


evidence which should have been suppressed. 


CONSTITUTIONAL AMENDMENTS 
AND STATUTES INVOLVED 


UNITED STATES CONSTITUTION 
Fourth Amendment 


The right of the people to be secure in their persons, 
houses, pepers, and effeds, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affir- 
mation, and particularly describing the place to be searched, 
aad the persons or things to be seized. 


TITLE 21, UNITED STATES CODE, 174 


Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory 

under its control or jurisdiction, contrary to law, or 
receives, conceals, buys, sells, or in any manner facilitates 
the transportation, concealment, or sale of any such narcotic 
érug 2fter being imported or brought in, knowing the same to 
have been imported or brought into the United States ccntrary 
to lew, or conspires to commit any of such acts in violation 
cf the laws of the United States, shall be imprisoned not 
less then five or more than twenty years and, in addition, 
mzy be fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 (c) of the 
Internal Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than twenty years, and in 
addition, may be fined no more than $20,000. Whenever on 
trial for a violation of this section the defendant is shown 
to have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession to 
the setisfaction of the jury. 


TITLE 26, UNITED STATES CODE, 4704 (a) 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prime facic evidence of 
2 violation of this subsection by the person in whose 
possession the same may be found. 
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STATEMENT OF POINTS 


I 


Where the supporting affidavit and the search warrant itself 


both refer to the entire premises occupied by two named individuals it 


does not authorize search and seizure of the premises of 2 third indivi- 


dual about whom the police had no previous knowledge prior to enteriny, 


the building. 
It 


When an individual, faced with the probability of an illegel 


search of his premises and person, is forced to throw incriminating 


| 
material out the window the law should prohibit the use of such material 


as evidence against him. 


ARGUMENT I 

With respect to Point I, appellant desires the Court to read 
the AFFIDAVIT IN SUPPORT OF AN APPLICATION FOR A U. S. COMMISSIONER'S 
SEARCH WARRANT, dated Cctober 3, 1963, and the following pages of the 
reporter's transcript: TR. 7, 13, 44, 64, 65. 

The 10wer Court committed reversible error when it refused 
appellant's motion to suppress the evidence which wes subsequently use 
to obtain 2 conviétion because it is clear beyond a shadow of a doubt 
that the officers went to 604 R Street, N. W., to search the "entire 
premises occupied by Portia Owens and Theodore H. Miller". This was 
the “particular premises” that they went tc search and the Government 
didn't even know the appellant wes at the premises. 

Now, “The command to search can never include more than is 
covered by the showing of probable cause to search . . . The basic re- 
Quirement is thet the officers who are commanded to search be able from 
the 'perticular' description of the search warrant to identify the 
specific place for which there is probable cause to believe that a 
crime is being committed. This requirement may be satisfied by giving 
the address et the building and naming the person whose apartment is to 
be searched", United States v. Hinton, 219 F. 2d 324, And further in 
the seme case "The validity of the warrant depends upon the showing mace 
before the Commissioner at the time of its issuance, citing Schiller v. 
United States, 35 F. 2¢ 865. (Emphasis supplied.) "The authority to 


search is limited to the place described in the warrant and does not 


include additional or different places. Keiningham v. Unitcd States, 


287 F. 2c, 126. 


In Kenney v. United States, 81 App. D. C. 259, the| warrant 
commanded the officers to search the "premises occupied by duis Gs 
Kenney and over which he has possession an¢ control", On eppeal Kenney 
contended that the warrant was invalid for insufficient particularity 
since the house in question contained two apartments, one on the second 
floor and one on the third floor. This Court found this corlentioa to 
be without merit, saying "The argument overlooks the fact that, in 
addition to the street and number of the house, the search dencent 
described the place to be searched as the "premises seeueres by Williaa 

i 


i 


C. Kenney and over which he has possession and control’, The only 


place searched was the apartment occupied dy the appellant". (Emphasis 


| 
| 


supplied). 
Appellant respectfully submits that the clear implication of 


the underlined sentences of this Court's opinion in the Kenney case is 


{ 


that if any other place had been searched under the warrant in that 


case the search would heve been invalic. A similar inference can 
| 
reacily be drawn from this Court's opinion in United States|v. James 


Castle, 213 F. Supp. 52. | 
The. Government complains that it could not have ‘chon that 
| 
the appellant had rented the room he was occupying at the time it 
applica "for a search warrant for the entire premises". The warrant 
did read for the "entire premises" but it specified the “entire premises 
occupied by Portia Owens anc Theodore H. Miller", (Sachesil added). 


If the Sovereign's view of the power it has under such a warrant is 


correct then a roomer under such circumstances as obtained in this case 
| 


| 
| 


| 


woulg seem to have no right of privacy whatsoever. 


It 

With respect to Point II appellant desires the Court to read 
the following pages of reporter's transcript: TR. 18, 45, 79. 

This Court should reverse the judgment of the lower Court in 
this case because 2s this Court said in Work v. United States, 243 F. 26 
660, it would be “unacceptably naive” to conciude that the appellant's 
throwing of the cellophane bag out of the wincow wes not the direct 
consequence of the impending illegal entry into anc search of his 
premises for et the hearing on the Motion to suppress the appellant wes 
asked “At approximately that time, could you describe the events, please, 
as Officer Bush came up the st2irs, where you were, what did he say, 
ete?" He answered "Well, I wes in bec. And I hear some rumbling." 
It was at this point the Jury had to believe that the appellant threw 
the cellophane vag contzining the heroin capsules out of his window 
because Officer Bush testified that when he first saw the appellant 


{the door to appellant's room wes open) he was walking away from the 


The facts of this case are remarkably similar to those in 


Hobson v. United States, 226 F. 2d 890, where officers went to a 


Mrs. Hobson's house to arrest her for a narcotics violation allegedly 
committed the month previously. They had no warrant, One Officer 
stayed in the back yard while the others went to the front door. Mrs. 


Hobson appeare? at the door clad only ina slip. The officers identified 
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i 
themselves and demanded admittance. Mrs. Hobson asked for time to 


get into some clothes. About that time the officer in the rear 

| 
shouted "he threw some stuff out of the window", The officers at the 
front door then made a forced entrance into the house; ther, wes some 
dispute as to whether Mr. Hobson threw the package out the window 
before or after the break-in. 

At P. 983, the opinion reads "The Government places its 
chief reliance upon its contention that the heroin was obtained by 
voluntary disclosure by the defendant and not as the ceeult of search 
and seizure." After discussing Brinegar v. United Stetes dnd Johnson 

| 
v. United States, the Court said, at FP. 894, "The enclosed back yare 


in which the thrown package landed was part of the curtilage of the 


4 | 
defendant's home and was subject to the same protection as the home 
| 


itself." The Court went on to say "considering the total atmosphere 
of the case, as directcd by the United States v. Rabinowits, 339 U. S. 
56, we cannot separate the throwing of the package from che unlawful 
search. The defendant's action in throwing the package as not volun- 
tary but was forced by the actions of the officers. That rhe officers 
anticipated such a result is evidenced by the fact that ehey stationed 


a man in the back yard to receive any persons oF evicence that might 


come out. The throwing of the package was directl caused! by the action 
| 
of the officers. Further, even after the package was thrown out it 
remained upon protected premises. Without its seizure and| examination 
| 


| 
it afforded no incriminating evidence." (Emphasis supplied). 
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CONCLUSION 


The Court in Brown, et al v. United States, 83 F. 2d 383, 
usec languege which is very pertinent to this case when it said at page 
386: "It is to be regretted that persons unlawfully possessing, con- 
cealins, or in any wey unlawfully de2ling in narcotics may escape 
coaviction, but that fact cannot justify the violation of the Fourth 
ané Fifth Amendments to the Constitution. In other words, a conviction 
may not de sust2ined at the expense of the rights guaranteed to 
defendants by the Constitution." 

The highest Court of this land stated in United States v. 
DiRe, 332 U. S. 581, that "a search is not to be made legal by what it 
turns up. In lew it is good or bac when it starts and does not change 


character from its success.” 


(emphasis supplied). Agein in Johnson 
v. United States, 333 U. S. at pp 16-17, that Court stated: "an officer 


gaining access to private living quarters under color of his office and 


of the law which he personifies must then have some valid basis in 


law for the intrusion. (Emphasis supplied). 

This very Court in District of Columbia v. Little, 85 App. 
D. C. et p. 246, stated the following: "We emphasize thet no matter who 
the officer is or what his mission, 2 government official cannot invade 
2 private home, unless (1) a magistrate has authorized him to co so, or 
(2) an immediate major crisis in the performence of duty affords 


neither time nor opportunity to apply toa magistrate." 
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In fine, in this case the Government went to search the 
entire premises occupied by two named individuals and upon arriving 
at the house they encountered the appellant living there aa forthwith 
burst into his room without any color of right or probable cause and 
without any emergency that would justify such an entry. The appellant 
when faced with this unlawful intrusicn was forced to throw lincriminatins 


| 


material out of his window. It is totally repugnant to the Constitution 
| 
of the United States that this appellant can be convicted under such 


circumstances. 

This appellant occupied only a single room in a rather unpre- 
tentious house but "The poorest man mzy in his cottage bid defiance to 
all the forces of the Crow; it mzy be frail, its roof my shake, the 
wind may blow through it; the storm may enter; but the King of England 


i 


cannot enter; all his forces dare not cross the threshold of the ruined 


tenement" quoted from Lord Chathan's address on the Excise Bill in 


Roberson v. United States, 165 F. 2d 752, 755 (6th Cir. 1948) . 
| 
It is respectfully submitted thet because of the aforementioned 


1 

errors, or any one of them, the judgment of the District Court should 
be reversed, | 
| 


Donald J. Caulfield 

Attorney for Appellant 
Appointed by United States Court 
of Appeals 

421 Bender Building 

Washington, D. C. 20036 

FEderal 8-7575 
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APPENDIX A 


Narcotic Squad MPDC 
October 3, 1963 


AFFIDAVIT IN SUPPORT OF AN APPLICATION FOR A.U.S. COMMISSIONERS SEARCH 
WARRANT for premises 604 R Street NW, Washington, D. C., entire premises 
occupied by Portia Owens and Theodore H. Miller. 


On Octoder 1, 1963 Detective Paul received information from a previously 
reliable source of informetion who stated that Portia Owens and Theodore 

8. Miller were selling heroin out of the premises 604 R Street NW. The 
source further stated thet for the past three weeks it had been buying 
heroin from Portia Owens and Theodore i. Miller while at 604 R Street NW, 
and@ that it could contact them by calling 3329458. The source further ad- 
vised that it would be willing to make 2 purchase of heroin at the premises 
604 R Street NW for the narcotic squac. 


On Cetober 2, 1963 Detective Paul in company with Private Butler met 

the above mentioned source of information. Private Butler searched the 
source 2enzd found it to be free of any money or narcotic drugs. Detective 
Paul then gave the source 2 sum cf MPDC advance funds and drove to the 
vicinity of the 600 block of Rhode Island /venue NW where the source left 
the officer's auto. Detective Peul observed the source walk directly to 
604 R Street NW and enter the front door of the house. About six minutes 
later Detective Paul observed the source leave the front door of 604 

2 Street NW and return to where Detective Paul was waiting, at which time 
the source turned over to Detective Paul a quantity of capsules of a white 
powder. The source advised Detective Paul that when it arrived at 604 

R Street NW it knockec on the front door and was admitted to the premiscs. 
The source further advisec that Portia Owens had 2 plastic bag containin; 
2 quantity of capsules of a white powder, The source stated that it gave 
the MPDC advance funcs to Portia Owens and told her that it wanted to buy 
some heroin, and that Portia Owens removed some of the capsules from the 
plastic bag and handed them to the source. The source advised that it 
then left the premises and returned to where Detective Paul was waiting. 
Detective Paul observed that the source Zid not make contact with anyone 
while going to or coming from 604 R Street NW. Private Butler again 
searched the source end found it to be free of any money or narcotic 
drugs. 


Detective Paul performed a preliminary field test on the white powder in 
one of the capsules and received 2 positive color reaction indicating the 
presence of a alkaloid of the opiete group. 


The source identified MPDC photo #134373 2s being that of the above named 
Portia Owens and MPDC Photo #97852 as being that of the above named 
Theodore H. Miller. 


Portia Owens has previously been convicted for violation of the Harrison 
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Narcotic Act and of the Uniform Narcotic Act and has previously admitted 
to Detective Paul that she was a user of heroin. 


The phone #3329458 is listed to Theodore H. Miller at 604 R Street NW. 


Because of the information fr le source 
along with the events of Oct ledge of 
Portia Owens prior narcotic involvement, 

believe that there is now {llicit narcotic dru 

premises 604 R Street NW by Portia Owens and Theodore H. 
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QUESTION PRESENTED 


Was 2 motion to suppress properly denied where none 
of the movant’s rights to be secure from unlawful search 
and seizure had been infringed at the time he revealed 
his possession of the heroin in question, especially where 
the impending search (fear of which excited him to at- 
tempt concealment of the drugs) was legal and pursuant 
to a search warrant? 


Counterstatement of the case. 

Constitutional amendment and statutes involved... 
Summary of argument 

Argument: 


The trial court properly denied appellant’s motion to 
suppress. 


Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,446 


WALTER J. WELCH, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The preface to his trial on January 15, 1964 for nar- 
cotic violations under 26 U.S.C. 4704(a) and 21 U.S.C. 
174! was a hearing on appellant’s motion to suppress 
twelve capsules of heroin on which the charges were based 
(Tr. 6). The motion was denied and trial ensued (Tr. 
65). Following presentation of evidence, arguments of 
counsel and instructions by the court, the jury retired. 
Upon its verdict of guilty, appellant was sentenced to one 

2 Appellant had been indicted on November 18, 1963. A motion 
to suppress was denied without prejudice by Judge McGuire on 
January 10, 1964. 


(1) 


2 
« 


to three years and five years on the two counts of the 
indictment, the sentences to run concurrently. 

It was on October 8, 1963, shortly after 7 A.M. that 
four officers of the Narcotics Squad, Metropolitan Police 
Department prepared to execute a search warrant* for 
narcotics at 604 R Street, Northwest (Tr. 13, 14, 17). 
Pursuant to their plan, while the other officers entered 
the house Detective Siebert took up a position crouched 
behind a stack of boards commanding a view of the rear 
of the house in order to observe any activity in that di- 
rection. This precaution presently was rewarded 
as appellant appeared at an open second-floor rear win- 
dow 2 few minutes later to throw a cellophane package to 
the ground. Recovering the package, Siebert found it to 
contain the twelve capsules, which he concluded were 
narcotics. He entered the house; upstairs in a rear bed- 
room he found appellant, who by then had been accosted 
there by Officer Bush (Tr. 19, 20, 30-36). 

Bush had entered the premises with the other Squad 
members. Once upstairs, he testified he had seen ap- 
pellant through the open bedroom door coming away from 
the window. Bush announced he was a police officer and 
that he had a search warrant; appellant replied to Bush’s 
inquiries with his name, and indicated he was “chipping”, 
which Bush translated to mean that appellant was using 
drugs periodically but not continuously (Tr. 17-18, 23- 
25). At about the time Detective Siebert arrived, Bush 
had found a bottle-cap cooker in the pocket of a coat 
claimed by appellant which was hanging on the wall 
(Tr. 17-18, 19-20, 23-25). 

Appellant’s testimony was that he had rented the room 
in the house for the preceding two weeks. He was in bed 
(despite hearing some “rumbling” outside his closed 
door) when Bush entered unannounced commanding that 
appellant stay where he was. Bush did ask about his coat, 


The warrant—set out in its entirety in an appendix to appel- 
lant’s brief—described the entire premises as occupied by Portia 
Owens and Theodore H. Miller, stating further that the telephone 
therein was listed to Miller. 
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which appellant owned was his, while pointing out that 
other clothing in the room was not his. His testimony 
continued to outline how three officers—Siebert among 
them—had entered the room; counting out twelve cap- 
sules on the bed, they announced they were charging him 
under the Harrison Narcotic Act (Tr. 43-48). 

After a long and detailed argument by appellant’s trial 
counsel, the motion was denied (Tr. 6). The trial pro- 
duced no additional testimony of material relevance to 
the seizure of the capsules, except proof that appellant 
had needle marks on his arm when arrested and his ad- 
mission upon arrest that he threw the capsules out the 
window when he looked out his door and saw Bush coming 
toward his room (Tr. 79-80, 106, 108). 


CONSTITUTIONAL AMENDMENT AND STATUTES 
INVOLVED 


The IV Amendment, United States Constitution pro- 
vides: 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated and 
no Warrants shall issue, but upon probable cause, 
supported by oath or affirmation, and particularly 
describing the place to be searched, and the person 
or things to be seized. 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
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years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as de- 
termined under section 7237(c) of the Internal Reve- 
nue Code of 1954), the offender shall be imprisoned 
not less than ten or more than forty years and, in 
addition, may be fined not more than $20,000. 
Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 
Title 26, United States Code, Section 4704(a), pro- 
vides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 


son in whose possession the same may be found. 
SUMMARY OF ARGUMENT 


The officers of the narcotics squad were lawfully upon 
the premises, and had not even entered the room as to 
which appellant claims fourth amendment protection be- 
fore he threw from the window of that room the easily 
identified package of heroin capsules on which his con- 
viction depends. 

When search of the room he claimed as his abode did 
occur, it was not unreasonable. His fear that it would be 
illegal is no grounds for suppressing the narcotics. 
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ARGUMENT 


The trial court properly denied appellant’s motion to 
suppress. 


(Tr. 6, 18-14, 17-20, 28-25, 30-36, 43-48, 65, 79-80. 
106, 108) 


Appellant concedes—and appellee agrees—that the trier 
of fact had to believe appellant threw from the bedroom 
window the narcotics upon which his present conviction 
rests (Br. 9). He does not question that—apart from 
his room—the officers were legally upon the premises by 
virtue of their warrant. Furthermore, his assertion that 
the narcotics should be suppressed because “the impend- 
ing illegal entry and search of his premises” forced him 
to discard the drugs into the plain view of the police 
recognizes that at the time the heroin went out the win- 
dow, none of his rights had been infringed (Br. 9). 

Parenthetically, as to the warrant’s specificity—or as- 
serted lack of it—it is well to note that there is no evi- 
dence of record that 604 R Street, N.W., in which ap- 
pellant claimed abode was sub-divided to apartments, 
nor were indicia that it was a hotel or rooming house 
adduced. The scope of a warrant to search is dependant 
upon the extent of the showing of probable cause. United 
States v. Hinton, 219 F.2d 824 (7th Cir. 1955). Until it 
appeared otherwise, then, the police were entitled to re- 
gard it as the singly-occupied dwelling it reasonably ap- 
peared. United States v. Santore, 290 F.2d 51 (2d Cir. 
1960) ; cert. denied, 865 U.S. 884, 885 (1961). See Mino- 
vitz v. United States, 112 U.S. App. D.C. 21, 298 F.2d 
682 (1962). Bush received no notice of appellant’s puta- 
tive exclusive occupancy of the bedroom; his entry coin- 
cident with the required announcement—even when it oc- 
curred—were entirely reasonable under the total circum- 
stances. Cf. Nagle v. United States, 34 F.2d 952 
(N.D.N.Y. 1929) ; Lepper v. United States, 228 F.2d 186 
(W.D.N.Y. 1928) aff'd 295 Fed. 1017 (2 Cir. 1924). 
E.g. Wyche v. United States, 90 U.S. App. D.C. 67, 198 
F.2d 708 (1951), cert. denied 342 U.S. 943 (1952). 
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But it would be indeed a remarkable rule of law that 
rested the availability of evidence to enforce public laws 
“on the subjective belief of a wrong-doer that his rights 
_ possibly were about to be infringed. It is submitted in the 

instant case that upon the finding the officers were legally 

"situated at the time the narcotics were thrown, the mo- 
- tion was properly denied.* United States v. Polk, 291 
F.2d 230, (9th Cir.), on rehearing 210 F. Supp. 555 
(N.DS.D. Cal. 1961), afd. 314 F.2d. 887 (9th Cir.), 
cert. denied, 375 U.S. 844 (1963). See Ellison v. United 
States, 93 U.S. App. D. C. 1, 206 F.2d 476 (1953) ; 
_ Fisher v. United States, 92 U.S. App. D.C. 247, 205 F.2d 
‘702, cert. denied, 346 U.S. 872 (1953); McQuaid v. 
United States, 91 U.S. App. D.C. 229, 198 F.2d 987 
(1952), cert. denied, 344 U.S. 929 (1953). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
FRANK Q. NEBEKER, 
Hakgop H. TITUS, JR., 
MARTIN R. HOFFMANN, 
Assistant United States Attorneys. 


viewing of the F 

D.C. 237, 243 F.2d 660 (1957) ; Hobson v. United States, 
890 (8th Cir. 1955). See also United States v. Merritt, 
742 (3rd Cir. 1961). 
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